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About Us

• Together, CBIZ & MHM are a Top Ten accounting provider
• Offices in most major markets
• Tax, audit and attest and advisory services
• Over 2,900 professionals nationwide

A member of Kreston International 
A global network of independent 

accounting firms

MHM (Mayer Hoffman McCann P.C.) is an independent CPA firm that provides audit, review and attest services, and works closely with CBIZ, a business consulting, 
tax and financial services provider. CBIZ and MHM are members of Kreston International Limited, a global network of independent accounting firms.
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Before We Get Started…

• Use the control panel on the 
right side of your screen to:
• Change your audio mode between 

Computer Audio or Phone
• Submit questions
• Download handouts

• If you need technical assistance:
• Call support at 877-582-7011
• Email us at 

cbizmhmwebinars@cbiz.com

mailto:cbizmhmwebinars@cbiz.com
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CPE Credit

This webinar is eligible for CPE 
credit. To receive credit, you will 
need to answer polling 
questions throughout the 
webinar.

External participants will receive 
their CPE certificates via email 
within 15 business days of the 
webinar.
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Disclaimer

The information in this Executive Education Series 
course is a brief summary and may not include all 

the details relevant to your situation. 

Please contact your service provider to further 
discuss the impact on your business.
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Don Reiser serves as the National Leader of the International Tax

Practice for CBIZ. He has more than 30 years experience providing

international tax consulting services to public and privately-held U.S. and

foreign-based corporations as well as foreign individuals and businesses

investing in the United States. Working closely with clients that span a

variety of industries, Don addresses a broad range of domestic and

foreign tax matters.

212.790.5724 • dreiser@cbiz.com
Don Reiser

Managing Director

Presenters

mailto:dreiser@cbiz.com
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John Forry is a Managing Director in International Taxation and

Infrastructure Advisory at CBIZ MHM LLC. During over 45 years of

practice, he has been Senior Partner with law firm Morgan, Lewis &

Bockius LLP, National Partner with Ernst & Young LLP, and most recently

Professor at graduate schools in the U.S. Brazil, China and France. He a

graduate of Amherst College and Harvard Law School and has authored

six books and approximately 50 articles on international finance,

investment and taxation.

646.345.0586• jforry@cbiz.comJohn Forry 
Managing Director

Presenters

mailto:dreiser@cbiz.com
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ADMINISTRATIVE
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Proposed GILTI Regulations

• Section 951A, introduced by the 2017 Tax Cuts and Jobs Act, 
requires a 10% U.S. shareholder of a controlled foreign 
corporation (CFC) to include in gross income annually its global 
intangible low-taxed income (GILTI) 

• On September 13, 2018, Treasury and IRS issued the first set of 
proposed regulations under GILTI, which provide guidance on 
the calculation of GILTI. These regulations did not address:  
• 50% GILTI deduction under Section 250
• Calculation of foreign tax credits on GILTI inclusions
• Interaction of GILTI with Sections 163(j), 245A and 267A 

• Pro Rata Share Rule
• U.S. shareholder’s pro rata share of a CFC’s tested income is 

based on Subpart F principles
• Broad anti-abuse rule
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Proposed GILTI Regulations

• Effect of E&P Limitation
• Tested income and tested losses are determined without regard to the E&P 

limitation of Section 952(c)
• Subpart F income excluded under E&P limitation is also excluded from tested 

income
• Recapture of Subpart F income creates GILTI 

• QBAI
• Adjusted basis of property is determined using the alternative depreciation 

system (ADS) regardless of the date acquired
• Anti-abuse rule disregards property for QBAI purposes if held temporarily with 

a principal purpose of reducing GILTI inclusion
• Application to Domestic Partnerships

• Hybrid approach adopted for domestic partnership that is a U.S. shareholder 
of a CFC

• For a non-10% U.S. shareholder partner, an “entity” approach applies and the 
partner includes in income its distributive share of the partnership’s GILTI

• For a 10% U.S. shareholder partner, an “aggregate” approach applies and the 
partner takes into account its share of GILTI income directly from the CFC (i.e., 
ignoring the domestic partnership) 
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Proposed GILTI Regulations

• Stock Basis Adjustments
• U.S. corporate shareholder must reduce the basis of stock in 

a CFC by the amount of any tested loss in such CFC used to 
offset tested income of another CFC

• Basis reduction made at the time of disposition of the CFC
• Application to Consolidated Groups

• Aggregate approach adopted
• The consolidated group aggregates each member’s pro rata 

share of tested loss, QBAI and specified interest expense, 
and then allocates those items to each member based on 
proportion of the member’s tested income to total tested 
income of the group
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Proposed Regulations Removing Section 385 Documentation 
Regulations

• In October 2016, IRS and Treasury issued final regulations under 
Section 385 consisting of:
• Documentation regulations which establish minimum documentation 

requirements that ordinarily must be satisfied to treat certain related-
party debt issued by a U.S. corporation as debt for U.S. federal income 
tax purposes

• Recharacterization regulations that treat as stock certain debt issued by 
a U.S. corporation to a controlling shareholder in a distribution or other 
related-party transaction that achieves an economically similar result

• Effective date of documentation regulations was delayed to 2019
• On September 21, 2018, IRS and Treasury issued proposed 

regulations to revoke the documentation regulations (but not the 
recharacterization rules)
• IRS and Treasury will continue to study the issues addressed by the 

documentation regulations
• May propose a modified—and substantially simplified and streamlined--

- version of the documentation regulations 
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Proposed Section 956 Regulations

• On October 31, 2018, Treasury and IRS issued proposed 
regulations that provide guidance on the operation of 
Section 956 in light of the new participation exemption 
under Section 245A

• Section 956 generally subjects a U.S. shareholder of a 
controlled foreign corporation (CFC) to an income 
inclusion when such income is effectively repatriated 
through the CFCs investment in “U.S. Property”
• CFC purchases of stock of U.S. affiliate
• CFC purchases tangible or intangible property located 

or used in the U.S.
• CFC loans funds to U.S. affiliate
• CFC guarantees or provides collateral support for U.S. 

affiliate borrowing
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Proposed Section 956 Regulations

• Tax Cuts and Jobs Act (TJCA) added Section 245A, providing U.S. 
corporations with a 100% dividends-received deduction for foreign source 
dividends received from a 10% owned foreign corporation (if certain 
requirements are met)
• However, the TCJA did not repeal Section 956 and Section 245A did not apply to 

Section 956 inclusions
• Result--Actual dividends to 10% U.S. corporate shareholders were tax-free, but 

Section 956 deemed dividends were subject to tax
• The proposed Section 956 regulations harmonize the taxation of actual 

dividends and Section 956 inclusions by providing that the amount 
otherwise included in income under Section 956 is reduced by the 
deduction the U.S. corporate shareholder would have been allowed under 
Section 245A if such amount had been received as a dividend from the CFC
• Both actual and deemed repatriations to 10% U.S. corporations will generally be 

tax-free
• Effectively eliminates the impact of Section 956 on corporate lending 

transactions
• Section 956 will continue to apply to U.S. individual and other non-

corporate shareholders of CFCs
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New LB&I International Compliance Campaigns

• On September 10, 2018, the IRS Large Business and International 
Division (LB&I) announced the approval of 3 new campaigns on 
international enforcement issues

• On October 30, 2018, LB&I announced 4 additional international 
compliance campaigns 

• LB&I Campaigns began in 2017
• Fundamental change in how the IRS conducts examinations 
• Streamlined examination procedures around an issue-focused 

approach
• Goal is to improve tax return selection, identify issues 

representing risk of non-compliance and more effectively deploy 
limited IRS resources

• Foreign Base Company Sales Income: Manufacturing Branch Rules
• Identify and select for examination returns of U.S. shareholders of 

CFCs that may have underreported subpart F income based on 
certain interpretations of the manufacturing branch rules
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New LB&I International Compliance Campaigns

• 1120-F Interest Expense/Home Office Expense
• Identify aggressive positions taken by foreign corporations in 

these two areas
• Goal is to increase taxpayer compliance with the applicable 

regulations
• Individuals Employed by Foreign Governments & International 

Organizations
• Address underreporting of income, erroneous deductions and 

credits and failure to pay income and Social Security taxes
• IRS will address noncompliance by focusing on outreach and 

education, as well as issuing soft letters and conducting 
examinations

• IRS continues to review the Tax Cuts and Jobs Act to determine 
which existing campaigns, if any, could be impacted by the tax 
law changes
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New LB&I International Compliance Campaigns

• Individual Foreign Tax Credit Phase II
• Address taxpayers who have claimed the foreign tax 

credit but do not meet the requirements
• IRS will address noncompliance through various means, 

including examination
• Offshore Service Providers

• Address U.S. taxpayers who engaged offshore service 
providers that facilitated the creation of foreign entities 
and tiered structures to conceal the beneficial 
ownership of foreign financial assets, generally for the 
purpose of tax avoidance or evasion

• IRS will address this issue using issue-based 
examinations
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New LB&I International Compliance Campaigns

• FATCA Filing Accuracy
• Address foreign financial institutions and certain non-

financial foreign entities that fail to meet their FATCA 
compliance responsibilities

• IRS will address through various means, including 
termination of FATCA status

• 1120-F Delinquent Returns Campaign
• Encourage foreign entities to timely file Form 1120-F 

returns and address the compliance risk for delinquent 
1120-F returns

• IRS will address through field examinations of 
compliance risk delinquent returns and external 
education outreach programs
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JUDICIAL
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Toso v. Commissioner, 151 T.C. No.4

• Taxpayer filed income tax returns for 2006, 2007 and 2008 but failed to 
report gains from sales of stocks in passive foreign investment 
companies (PFICs)

• In 2015, the IRS issued a notice of deficiency with respect to these 
returns which the taxpayer claimed were time barred because they 
were outside of the three-year period of limitations 
• Under Section 6501(e)(1)(A)(i), a six-year statute of limitations applies if a 

taxpayer omits an amount of gross income in excess of 25% of the gross 
income reported on the return 

• IRS argued that any gain on the sale of PFIC stock allocated to prior years 
under Section 1291 should be included in gross income in determining 
whether the six-year statute applies

• Tax Court rejected the IRS position, holding that non-current year PFIC 
gains are not counted as gross income for purposes of the 6-year 
statute of limitations under Section 6501(e)(1)(A)(i)
• Under the express terms of Section 1291, only PFIC gain allocated to the 

current year is included in gross income
• Non-current year PFIC gains are not included in gross income for any year



#cbizmhmwebinar 22Questions? Email cbizmhmwebinars@cbiz.com

Toso v. Commissioner, 151 T.C. No.4

• Taxpayer also argued that if any of the deficiencies are 
not time barred, they are entitled to offset PFIC gains 
with PFIC losses under Section 1291

• On this issue, the Tax Court rejected the Taxpayer’s 
contention, holding that Section 1291 does not 
provide  for offsetting PFIC gains with PFIC losses
• Section 1291 applies to each disposition of PFIC 

stock separately, rather than to an aggregation of 
sales of multiple stocks
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Barry Smith v. Commissioner, 151 T.C. No. 5

• Taxpayer owned 100% of the stock in a controlled foreign 
corporation (CFC) incorporated in Hong Kong that manufactured and 
sold consumer electronic products

• In prior years, the Hong Kong CFC had Subpart F income and the 
Taxpayer made Section 962 elections, thereby paying tax on the 
Subpart F income at corporate tax rates

• In mid-2008, the Hong Kong CFC distributed $18 million to the 
Taxpayer, an amount equal to the previously taxed Subpart F income.  
Based on his Section 962 election, Taxpayer claimed that the 
distribution was made by a “notional” domestic corporation and 
therefore was taxable as a qualified dividend

• In late 2008, Taxpayer transferred the shares of Hong Kong CFC to a 
newly formed Cyprus CFC and filed an election to treat the Hong 
Kong CFC as a disregarded entity. In 2009, the Cyprus CFC paid a $57 
million dividend to the Taxpayer, which he reported as a qualified 
dividend. 
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Barry Smith v. Commissioner, 151 T.C. No. 5

• Tax Court rejected the Taxpayer’s argument that the dividend from the Hong Kong 
CFC was a qualified dividend. As the court noted, the provisions of Section 962 do 
not create hypothetical corporations or change real-world facts.

• “In drafting Section 962 Congress adopted the counterfactual hypothesis that the section 
951(a) inclusions were received by a domestic corporation, rather than by the individual 
U.S. shareholder, for the sole and limited purpose of enabling that person to elect 
beneficial tax treatment under section 962(a)”

• “There is nothing in the statutory text to suggest that Congress intended this 
counterfactual hypothesis to apply for any other purpose of the Code”

• Tax Court also denied the Taxpayer’s summary motion judgment on whether the 
dividend from the Cyprus CFC was a qualified dividend
• Taxpayer asserted that the Cyprus CFC was a “qualified foreign corporation” 

because it received a certificate of Cyprus residency from the Ministry of 
Finance

• Taxpayer argued that the certificate was binding on the court as matter of law 
under the “act of state” doctrine and could not be disturbed

• Court found that Taxpayer failed to supply sufficient evidence to show the act of 
state doctrine applies or that management and control of Cyprus CFC was 
exercised in Cyprus
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Illinois Tool Works v. Commissioner, T.C. Memo 2018-121

• Illinois Tool Works (ITW), a publicly traded corporation, owned a 
foreign holding company (CFC 1) that had no current or accumulated 
earnings and profits (“E&P”). CFC1, in turn, owned a foreign 
operating company (CFC2) with substantial E&P.

• CFC2 loaned funds to CFC1, which was documented in a one-page 
promissory note that had a 5-year term and provided for 6% annual 
interest.  The other features of the note were as follows:
• Principal and interest payable at maturity
• No restrictive covenants regarding payment of dividends, pledges of 

assets, or mergers or assets sales
• CFC2 could enforce payment of principal and interest
• Loan was not subordinated to CFC1’s other obligations

• CFC1 distributed the loan proceeds to ITW, which reported the 
transaction as a nontaxable return of capital because CFC1 had no 
E&P and the distribution was less than its stock basis in CFC1
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Illinois Tool Works v. Commissioner, T.C. Memo 2018-121

• On audit, the IRS asserted that the transfer of funds from CFC2 to CFC1 
should be characterized as a dividend to CFC1 because it was not bona fide 
debt.  Alternatively, the IRS argued that the transfer should be 
recharacterized as a dividend directly from CFC2 to ITW under judicial anti-
avoidance doctrines.

• Tax Court upheld ILW’s characterization of the transaction as a bona fide 
loan from CFC2 to CFC1 by employing a traditional common law analysis 
looking at 14 debt-equity factors
• Court concluded that 9 factors favored debt treatment, 4 were neutral or 

unhelpful and 1 favored dividend treatment (i.e., CFC1 controlled CFC2)
• Court rejected the IRS argument that the loan was equity because it was 

documented in a one-page note that lacked the standard covenants typically 
found in third party financings

• Court found the documentation to be sufficient in the context of intercompany 
financing and that the parties adhered to its formalities.  

• Tax Court also rejected the IRS arguments that judicial anti-abuse doctrines 
(i.e., economic substance, conduit, and step transaction) and Subpart F 
avoidance policy should apply to recharacterize the transaction as a 
dividend from CFC2 to ILW
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Continuing Saga of FBAR Penalty Cases

• U.S. v. Colliot (U.S. District Court for the Western District of Texas, May 16, 2018)
• IRS assessed civil penalties in excess of $750,000 for willful failure to file FBAR forms for 

the years 2007-2010, and filed suit to obtain a judgment 
• Court held that the IRS cannot assess FBAR penalties in excess of $100,000 allowed by 

regulations (notwithstanding statute authorizing penalties up to 50% of foreign account 
balance)

• U.S. v. Wadham (U.S. District Court for District of Columbia, July 18, 2018)
• Taxpayers failed to file or filed inaccurate FBAR forms for 2008-2010 and the IRS assessed 

penalties for multiple FBAR violations, some of which exceeded $100,000
• Court held that the regulations limiting the penalty to $100,000 remain in effect under 

amended or repealed and that IRS lacks authority to impose a higher penalty

• Norman v. U.S. (Federal Claims Court, July 31, 2018)
• Taxpayer was assessed a penalty of $803,500 for willful failure to file an FBAR for 2007
• Taxpayer paid the penalty in full and filed a suit for refund in the Court of Federal Claims
• Court held that the FBAR regulation capping the penalty at $100,000 is no longer 

consistent with the 2004 amended statute and is therefore invalid
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Continuing Saga of FBAR Penalty Cases

• U.S. v. Garrity (U.S. District Court for the District of Connecticut)
• In June, 2018, a judgment was entered against the taxpayer for FBAR 

penalties of approximately $1 million, representing 50% of a foreign 
account balance

• On August 15, 2018, the Taxpayer filed a motion to alter and reduce the 
judgment based on the limited penalties provided by the FBAR 
regulations

• Kimble v. U.S. (Federal Claims Court)
• IRS imposed a penalty of almost $700,000 for a willful FBAR violation in 

2007.
• Briefs filed in August 2018
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?
QUESTIONS
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If You Enjoyed This Webcast…

Upcoming Courses:
• 11/19: Revenue Recognition Check-In for Manufacturing & Distribution
• 11/30: Revenue Recognition Check-In for the Professional Services Industry
• 12/5: How Will New Revenue Recognition and Leasing Standards Affect the 

Real Estate Sector?

Recent Publications:
• IRS Releases Proposed Regulations and Other Guidance Under Section 965
• 'GILTI Regulations': What It Could Mean for Private Equity and Venture Capital 

Firms
• Additional Clarity Coming to Qualified Opportunity Zone Program
• How to Make Sure You're in Compliance with the GDPR

https://mhmcpa.com/insights/webinar/webinar-revenue-recognition-check-in-for-manufacturing-distribution
https://www.mhmcpa.com/insights/webinar/webinar-revenue-recognition-check-in-for-the-professional-services-industry
https://www.mhmcpa.com/insights/webinar/webinar-how-will-new-revenue-recognition-and-leasing-standards-affect-the-real-estate-sector
https://www.cbiz.com/insights-resources/details/articleid/6848/irs-releases-proposed-regulations-and-other-guidance-under-section-965-article
https://www.cbiz.com/insights-resources/details/articleid/6868/gilti-regulations-what-it-could-mean-for-private-equity-and-venture-capital-firms-article
https://www.cbiz.com/insights-resources/details/articleid/6865/proposed-regs-guidance-on-qualified-opportunity-fund-investments-article
https://www.cbiz.com/insights-resources/details/articleid/6855/how-to-make-sure-youre-in-compliance-with-the-gdpr-article
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Connect with Us

linkedin.com/company/
mayer-hoffman-mccann-p.c.

@mhm_pc

youtube.com/
mayerhoffmanmccann

slideshare.net/mhmpc

linkedin.com/company/
cbiz-mhm-llc

@cbizmhm

youtube.com/
BizTipsVideos

slideshare.net/CBIZInc

MHM CBIZ

http://linkedin.com/company/mayer-hoffman-mccann-p.c.
http://twitter.com/mhm_pc
http://youtube.com/mayerhoffmanmccann
http://slideshare.net/mhmpc
http://linkedin.com/company/cbiz-mhm-llc
http://twitter.com/cbizmhm
http://youtube.com/BizTipsVideos
http://slideshare.net/cbizinc


#cbizmhmwebinar 32Questions? Email cbizmhmwebinars@cbiz.com

THANK YOU
CBIZ & Mayer Hoffman McCann P.C.
cbizmhmwebinars@cbiz.com
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